SOUTH SUDAN
by Public International Law & Policy Group (updated as of April 2018)

Summary of Reparations Efforts and Programs

South Sudan has a transitional justice framework to address the historical conflict with Sudan
that preceded South Sudan’s independence and the post-independence internal armed conflict
that has been ongoing since December 2013. The Agreement on the Resolution of the Conflict in
the Republic of South Sudan (ARCISS) contains a comprehensive transitional justice framework
and requires the creation of a hybrid court, truth commission, and reparations authority.
However, ongoing conflict in the country has prevented the implementation of the agreement.

Context

For decades, South Sudan and Sudan have had a fractious relationship, marred by violence. The
Comprehensive Peace Agreement Between the Government of the Republic of the Sudan and the
Sudan People’s Liberation Movement/Sudan People’s Liberation Army (SPLM/A) of 2005
ended the conflict between the northern and southern parts of the country.! The CPA both
stopped hostilities with Sudan and led to South Sudan’s independence in 2011, but instability has
continued to plague the new country. In December 2013, tensions between the president, Salva
Kiir, and his vice president, Riek Machar, erupted into violence, further fragmenting the
government and heightening insecurity. Shortly thereafter, Kiir accused Machar and his
opposition group, the Sudan People’s Liberation Movement-in-Opposition (SPLM-I0) of
attempting a coup d’état.

Both political alliances and ethnicity have driven the conflict: supporters of Kiir (who is Dinka)
have aligned with the SPLM/A and supporters of Machar (who is Nuer) have aligned with the
SPLM-IO. The fighting between the SPLM/A and the SPLM-IO quickly spread throughout the
country, killing thousands and displacing over 150,000 more.? The warring parties—the
government and the armed opposition—signed the ARCISS on August 17, 2015.% As of writing,
however, tensions have remained high.* There has been limited implementation of the
provisions of the ARCISS to date, and recent efforts to revitalize the agreement have stalled
amid the continued violence.

Sources of Reparations

South Sudan’s reparations framework mainly stems from national legislation and international
mechanisms and instruments, such as the ARCISS.
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ARCISS: The ARCISS envisions the establishment of a new Transitional Government of
National Unity (TGoNU) and three transitional justice mechanisms: the Hybrid Court for South
Sudan (HCSS), the Commission on Truth, Reconciliation and Healing (CTRH), and the
Compensation and Reparations Authority (CRA).> The TGoNU, which was formed in April
2016,° is responsible for initiating legislation to establish the three mechanisms.” The Joint
Monitoring and Evaluation Commission (JMEC), an oversight body composed of national and
international actors, was created to facilitate the implementation of the ARCISS. Unfortunately,
South Sudan has made only limited progress in implementing this instrument, much of which
was halted by the outbreak of violence in July 2016.% While the ongoing High Level
Revitalization Forum aim to revive the ARCISS, little progress has been made to date.

HCSS: The HCSS is an independent judicial mechanism to be established by the African
Union (AU). The ARCISS mandates the HCSS’s jurisdiction over war crimes, crimes
against humanity, genocide, and other serious crimes under domestic and international
law.? In addition to issuing judgments, the HCSS would award remedies to victims,
including compensation and other reparations.’® The legislature is set to deliberate the
statute for the HCSS and a memorandum of understanding between the AU and the
government, which was approved by South Sudan’s Council of Ministers on December
13, 2017, but it is unclear when this voting will occur.*? Furthermore, as of April 2018,
there is no publicized timeline for the creation of the HCSS.™

CTRH: The CTRH aims to promote truth, reconciliation, and healing. The ARCISS
authorizes the CTRH to inquire into human rights violations by state and non-state actors,
after which it would produce an impartial and accurate record of the conflict.* It will also
propose processes and mechanisms for remedies as well as guidelines on the type and
size of compensation and reparations for victims, to be endorsed by the Transitional
National Assembly.’® Traditional practices, process, and mechanisms will inform the
CTRH’s recommendations on reparations.™® Thus far, the government has established a
Technical Committee to support the CTRH’s creation.'” In August 2017, United Nations
Development Programme (UNDP) and United Nations Mission in South Sudan
(UNMISS), in collaboration with South Sudan’s Ministry of Justice and Constitutional
Affairs, held a training for the Technical Committee in charge of the national consultation
process that will inform the CTRH.*

CRA: The ARCISS empowers the CRA to compensate property loss and provide material
and financial support to the owners of property destroyed during the conflict.®* The CRA
will receive applications from individuals and organizations referred by the CTRH and
deliver necessary compensation and reparations to victims per the CTRH
recommendations. An executive body will run the CRA and manage the Compensation
and Reparations Fund (CRF), which would give material support to eligible victims.
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While a law will set the precise criteria for selecting the members of the executive body,
the ARCISS states that there should be representatives from political parties in the
government, civil society organizations, the women’s bloc, faith-based leaders, the
business community, and traditional leaders.” Due to lack of funds, the TGONU has yet
to establish the CRA or an interim reparations program.*

Domestic legislation: Many domestic laws, including a transitional constitution, have contributed
to reparations by designing the framework for functioning institutions to provide basic services.
In other contexts, these laws may not be considered reparations per se, but in South Sudan,
where the nascent state is fragile, they arguably aim to better equip the state to deliver remedies
to victims.

Code of Criminal Procedure Act of 2008:% This law created rules and procedures to build
and govern the justice system in order to “foster a just, peaceful and secure society.”?

Land Act of 2009:* The Southern Sudan Legislative Assembly passed the Land Act to
“regulate land tenure and protect rights in land in Southern Sudan while creating an
enabling environment for economic development in the land and natural resources
sectors.”® It has a section specifically focused on the restitution of property, but the
government has largely failed to enforce this law. This legislation was enacted to be a
temporary measure and this fact, coupled with its inconsistencies with other laws, its
inclusion of obsolete provisions, and the state’s institutional shortcomings, has further
contributed to the absence of implementation.?

Transitional Constitution of the Republic of South Sudan of 2011: The Transitional
Constitution was passed in July 2011 to set the legal foundations of a new state in South
Sudan.?” Although it does not specifically mention reparations for victims, it aims to
foster an environment that would enable the state to deliver such remedies. The
Transitional Constitution further recognizes the longstanding history of conflict and the
need for trust-building and healing.”®

Relief and Rehabilitation Commission Act of 2016: This law established the Relief and
Rehabilitation Commission to perform a variety of tasks, such as promoting awareness
for humanitarian work; coordinating the relief, rehabilitation, and resettlement of
internally displaced persons (IDPs) and returnees; and mobilizing resources and
formulating measures to address disasters.?

African Union Commission of Inquiry on South Sudan (AUCISS) and UN Commission on Human
Rights in South Sudan: In December 2013, shortly after the outbreak of the civil war, the AU
created the AUCISS. The Peace and Security Council of the AU mandated the AUCISS to
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investigate the human rights violations committed during the internal armed conflict and to make
recommendations on ensuring accountability and reconciliation.*® As required, the AUCISS
submitted a final report, which was publicly released on October 14, 2014. The UN Commission
on Human Rights in South Sudan has also produced reports detailing the human rights violations
occurring in the country.

Reparations Efforts and Programs

The Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law, adopted by the UN General Assembly in 2005, directs states to provide
victims with five forms of reparations: restitution, compensation, rehabilitation, satisfaction, and
guarantees of non-repetition.**

1. Restitution

Restitution aims to restore the victim to their situation before they had been violated. For
example, enabling a victim’s return to their place of residence, returning property, and restoring
citizenship are acts of restitution.

Restoration of liberty

The Transitional Constitution guarantees citizens the right to liberty and security of person.*
While these provisions are not meant to be reparations per se, their inclusion in the Transitional
Constitution may aid victims in restoring such rights. However, the government has failed to
respect or protect these liberty rights in practice, and security forces have continued to violate the
rights of civilians through arbitrary arrests and detentions.*®

Enjoyment of human rights, identity, family life, and citizenship

The Transitional Constitution grants citizens the enjoyment of human rights and the rights to
identity and citizenship.** The ARCISS sets out similar tools for restoring citizenship rights to
victims. Specifically, the ARCISS states that refugees and IDPs shall have the right to
citizenship, calling for the creation of mechanisms to identify, register, and document refugees
and IDPs as well as any property and/or land they lost.*®

The Office of the UN High Commissioner for Refugees (UNHCR) has assisted the government
in registering and securing citizenship for displaced persons and stateless persons.
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Return to one’s place of residence

The ARCISS includes measures to grant refugees and IDPs the right to return to their homes,
safely and with dignity, or to voluntarily relocate.®® The warring parties have not implemented
the right of return in accordance with the ARCISS, and the number of displaced persons has
increased after the outbreak of violence in July 2016.*"

Restoration of employment

The conflict has devastated the economy of South Sudan, leading many to lose employment and
reducing opportunities for work. Although the ARCISS does not directly call for the restoration
of employment, it discusses the promotion of economic development, which could lead to the
creation of jobs. For example, there is a provision on restructuring employment processes as part
of reforming the oil and petroleum industry.® This process could result in the restoration of
employment for some individuals; however, the World Bank estimates that oil production is
expected to reduce steadily and become negligible by 2035.%

Return of property

Both conflicts have caused widespread displacement and loss of property. In response, the
Southern Sudan Legislative Assembly enacted the Land Act. The Land Act provides for the
restitution of land to individuals who lost their land rights after displacement because of the
conflict in Southern Sudan (now South Sudan), which lasted from May 16, 1983 until the signing
of the CPA.* It allows for restitution of land regardless of whether the government or
individuals took the land rights.** Under the Land Act, victims may submit a claim to a
commission that investigates and then mediates between the victim and the perpetrator.*® If they
cannot reach an agreement, the commission submits the case to a court for resolution.*® Given
the lack of progress in implementing this law, the ARCISS calls on the TGoNU to expedite a
national debate and review the national land policy and the Land Act.** Such reforms could
increase the Land Act’s ability to restitute property.

Additionally, the government has made targeted efforts to return property to victims. For
example, in January 2017, President Kiir issued a directive to vacate the homes of displaced
persons that were occupied after the December 2013 violence in Juba. By the following month,
an SPLA campaign had vacated 216 of 3,972 illegally occupied houses, mostly inhabited by
government soldiers.*
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2. Compensation
When damage is economically assessable, states should provide compensation.
General compensation

Taken together, the three transitional justice mechanisms promised in the ARCISS would
construct a compensation framework. The HCSS would investigate and prosecute allegations of
atrocity crimes and award reparations to victims;*® the CTRH would propose measures and
guidelines for reparations and compensation;*’ and the CRA would create the CRF from which
to award victims.*® However, as none of these institutions are operational, it remains to be seen if
victims will receive compensation through this framework.

Lost opportunities, including employment, education, and social benefits

The ARCISS’s CRA allows for “material and financial support to [be paid to] citizens whose
property was destroyed by the conflict and [to] help them rebuild their livelihoods.”*® The
ARCISS further mandates that guidelines on providing this support are to be created by the
transitional government.>® As the CRA is not yet established and these guidelines have yet to be
released, it is unclear how far this compensation guarantee will extend.

Material damages and loss of earnings, including loss of earning potential

The Land Act allows the party seeking restitution for lost land to request compensation from the
Southern Sudan Land Commission or from a court if they cannot be restituted.”* Under the Act,
the party that deprived the victim of their land should compensate them with cash or another
form of payment.®® Due to a lack of implementation, the Land Act has not delivered adequate
compensation for individuals who lost land.>®

The CRA would give material and financial support to victims of property destruction and assist
them with rebuilding their livelinoods.> The ARCISS further directs the transitional government
to create guidelines regarding the provision of this support, which it has not done yet.

3. Rehabilitation

Rehabilitation involves redressing victims through, for instance, the provision of medical,
psychosocial, and legal services.
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General rehabilitation

There are a few mechanisms for general rehabilitation, including the Relief and Rehabilitation
Commission. While the Relief and Rehabilitation Commission, works to boost humanitarian
coordination,” it is unclear how effective the Commission has been.

In addition, the ARCISS mandates the TGoNU to expedite the rehabilitation of IDPs and
returnees as well as to reform the civil services.”® As of September 2017, there has been partial
rehabilitation of IDPs and returnees, but no movement on the rehabilitation and reform of the
civil services.”’

Medical and psychological care

The Transitional Constitution requires the government to promote public health, establish and
develop basic medical institutions, and grant free primary healthcare and emergency services for
all citizens.®® However, South Sudan has failed to devise any psychosocial support programs,
which are crucial since mental healthcare has suffered, partly due to limited staffing. As of 2016,
the country has only 2 psychiatrists (typically attached to prisons),>® 20 community workers, 1
psychiatric nurse, and 30 psychologists. To address this, the World Health Organization has
increased its mental health and psychosocial support efforts and is still committed to supporting
the Ministry of Health in this realm.®

4. Satisfaction

Satisfaction includes a wide range of measures, such as ceasefires, truth-seeking and
documentation,®* the search for missing or disappeared persons, and memorialization.

Effective measures aimed at the cessation of continuing violations

After the eruption of violence in December 2013, the government and different armed groups
have attempted to execute at least six different ceasefires and peace treaties.®” The ARCISS
provides an in-depth outline for the cessation of hostilities, particularly in the first two chapters
that provide the framework for the TGoNU and a permanent ceasefire. Supplemental chapters
were added to support and sustain peace in South Sudan, including chapters on humanitarian
assistance; resource, economic, and financial arrangements; transitional justice mechanisms; a
new constitution; and the JMEC to facilitate the implementation of the ARCISS.®® Unfortunately,
the conflict has persisted and a subsequent ceasefire signed in December 2017 has also failed to
stem the violence.
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Because the warring parties have not ceased fighting, state governments have attempted to fill
gaps and halt hostilities through more local-level peace and reconciliation efforts. These efforts
also aim to address the more localized conflicts occurring around the country. For example, one
peace and reconciliation initiative took the form of a forum between the feuding communities in
Tonj North County, Tonj State. Among outcomes were the decisions to station police on the
borders to secure them and to increase penalties for stealing cattle.®* It remains to be seen if the
state-level peace and reconciliation efforts can act as local-level ceasefires.

Verification of the facts and full and public disclosure of the truth

Multiple domestic, regional, and international instruments have verified facts and disclosed them
to the public. The AU mandated the AUCISS to investigate human rights violations committed
during the internal armed conflict and to make recommendations on accountability and
reconciliation processes,® which could be led by a Truth and Reconciliation Commission.®® To
date, no such commission has been created. Meanwhile, in 2016, the UN Human Rights Council
(UNHRC) constituted the UN Commission on Human Rights in South Sudan to monitor and
report on human rights violations.®” The Commission was originally mandated for one year (until
March 2017), but the UNHRC granted two one-year extensions, the most recent of which will
expire in March 2019.°8 The Commission has vocally condemned ongoing violations, as seen in
its first report that was released in February 2018.%

Once established, the CTRH would examine the root causes of conflict, human rights violations,
and breaches of the rule of law. It is also empowered to keep the public informed of its activities
and solicit their continuous feedback.”

Search for the missing, disappeared, and killed

Although there is no government program charged with searching for missing persons,
international organizations, such as the International Committee of the Red Cross (ICRC), have
worked to locate and reunite families.”

Public apology

Both President Kiir and then-Vice President Machar offered public apologies on separate
occasions.

On January 7, 2016, President Kiir expressed his sympathies to the victims of human rights
violations at a publicly televised event. He said, “I apologize on behalf of the SPLM to the
people of South Sudan for the suffering they are going through as a result of war” and that
“people will have to account for the crimes they have committed.”"?
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Then-Vice President Machar conveyed his regrets about human rights violations committed in
1991. Machar apologized on two occasions—on August 10, 2011 and April 3, 2012—for his part
in the Bor Massacre of November 15, 1991. The massacre followed Machar’s split from the
SPLM/A, after which his forces attacked the Bor area, killing at least 2,000."

Judicial and administrative sanctions against persons liable for the violations

The civilian legal system is hampered with problems and has not delivered criminal
accountability for victims.”* However, an SPLA Court Martial convicted and sentenced 77
soldiers for crimes committed against civilians in the summer of 2016, including crimes of
murder, rape, and theft.”” More recently, in its February 2018 report, the UN Commission on
Human Rights in South Sudan identified over 40 senior military officials who may be criminally
responsible for war crimes and crimes against humanity.’® This information, which has been
collected and preserved for the HCSS, could lead to additional prosecutions and verdicts.

Commemorations and tributes to the victims

South Sudan has not established tributes or commemorations for victims. Instead, civil society
organizations have undertaken memorialization activities to commemorate victims. For example,
civilian volunteers partnered with civil society organizations and created the “Remembering the
Ones We Lost” initiative to publicize a list of all victims of conflicts in South Sudan. The
initiative compiles the names of those killed or missing in southern Sudan (now South Sudan)
since 1955 in order to memorialize victims, acknowledges South Sudan’s “violent and painful
past,” and foster understanding of historical and current injustices. As of April 2018, the
initiative has collected the names, sexes, nationalities, and dates of deaths or last sightings of
5,717 individuals.”” Such civil society efforts have been integral to commemorating and
recognizing victims, especially in light of the UN’s difficulties in accurately tracking the rising
casualties.”

5. Guarantees of non-repetition

Guarantees of non-repetition center on institutional reform, such as vetting and lustration
processes.

Effective civilian control of military and security forces
The Transitional Constitution and the ARCISS speak to this topic. The Transitional Constitution

reiterates the necessity of civilian control and authority over the military in various provisions on
the structure of the military. ”® It gives the President, with the approval of the Council of
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Ministers, the power to select the individuals to run law enforcement agencies.®® The ARCISS
directs the warring parties to unify their forces, creates a Strategic Defense and Security Review
Board to devise a roadmap for this unification, and makes the President the Commander-in-Chief
of the military.®" The Transitional Constitution further requires the transformation of the SPLA
into the South Sudan Armed Forces, to be overseen by civilian authority.® In accordance with
that requirement, on May 16, 2017, President Kiir changed the name of the SPLA to the South
Sudan Defence Forces and overhauled certain military structures.®

Alongside these reforms, the ARCISS formed a Joint Integrated Police (JIP) to protect civilians
in areas of intense fighting.2* Importantly, the JIP vets its members; according to a police official
involved in the implementation of transitional justice measures, the JIP only accepts individuals
with clean human rights records.®® The first batch of JIP was deployed in Juba in June 2017.%

Due process, fairness, and impartiality in civilian and military proceedings

The Code of Criminal Procedure Act guarantees due process, fairness, and impartiality in court,
including the right to a public trial and an attorney.®” Despite a framework that conforms to
international standards for fair trial rights, local activists have criticized the judicial system as
being flawed and unfair.%

Independence of the judiciary

The Transitional Constitution states that “justice and judges shall be independent in their judicial
work, and shall perform their functions without interference.”® The ARCISS reaffirms judicial
independence and the need to build the capacities of judicial personnel and infrastructure.®
Unfortunately, the justice system remains extremely fractured and subject to political pressures
and also continues to lack funding, infrastructure, and proper communications mechanisms.™

Vetting and lustration

The ARCISS calls for a vetting and lustration scheme through which persons indicted by the
HCSS would become ineligible to participate in government for a certain amount of time. If they
are proven innocent after removal from their position or exclusion from holding a new position,
they would be entitled to compensation for their loss of employment.%? As of writing, the
military still employs individuals credibly implicated in human rights violations. Notably, in
May 2017, President Kiir fired Army Chief of Staff Paul Malong, who has been accused of
playing a central role in the war and in alleged atrocity crimes. Although Kiir claimed this was a
“routine decision,” this move may signal a shift toward removing human rights violators from
the security forces.%
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Human rights education and training for law enforcement officials and security forces

South Sudan has not educated security forces on human rights, but UNMISS held a human rights
education workshop for thirty SPLA officers in February 2017. The workshop focused on
teaching members of the military to better observe and respect human rights. UNMISS stated its
intention to holding such workshops in the future. Since this initiative is relatively new, its
impact is unclear.**

Review and reform of laws contributing to human rights violations

Once functional, the CTRH would recommend legal and institutional reforms in order to ensure
non-repetition of human rights abuses and violations.*
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